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HIS HONOUR: Marian Demowbray died on 20 May 20Tivelve days earlier,
her friend, Louis Simon, and his partner, Fionan@tg¢, gathered at her bedside in a
cardiac wardroom at the Cairns Hospital. It watyaa the evening. Ms
Demowbray knew she was dying; she told them shdduaot be going home.

Ms Stewart asked Ms Demowbray whether she had madik. She replied that she
had not. As Ms Demowbray appeared to Ms Stewdretooncerned that she would
die soon, Ms Stewart suggested that they videdalséwill, and Ms Demowbray
agreed to do this. An audio-visual recording wasssquently made on a mobile
phone belonging to Mr Simon. Both Mr Simon and #swart have deposed to
observations they made of Ms Demowbray to the effeat she appeared to be of
sound mind throughout the duration of the recordimbe only persons in the room
when the recording was made were Ms Demowbray, iMo8 and Ms Stewart.
Neither Mr Simon nor Ms Stewart are beneficiarieder what is now proposed as
Ms Demowbray’s last will, that is, the audio-visuatording.

On the following day, 9 May 2017, Ms Demowbray spo#a social worker who
was in attendance at the cardiac care unit at #ien&€Base Hospital. Ms
Demowbray told this social worker, a Ms Abbott,ttehe,had recorded her wishes
on her friend’s phone and that she meant'theseegiahd that/recording to be her
final will. She told Ms Abbott the names of haefids. Ms. Abbott was concerned
that the recording of Ms Demowbray’s‘last wishashis way, would not have any
legal effect, so she contacted the ‘Public Trust€@ueensland to ascertain whether
someone could attend at the hospital to,make aowdksist Ms Demowbray to make
a will complying with the formal requirements oetBuccession Ad981 (Qld).

The Public Trustee was yhablete,attend, and sal®tt contacted private lawyers
to attend at the hospital.to assist in the makirgformal will. | infer that she
relayed that information tQ,MS'Demowbray becausspme point, Ms Demowbray
told her that she did net want, private lawyerstteral the hospital because she did
not “want to pay the high costferthe lawyer toreto the hospital to do a written
will”.

On the same day Ms Abbott had discussions with @daakofficer attached to the
Cairns Base Hospital, Dr Kang, regarding Ms Demawtsrcapacity. The medical
officer confirmed that Ms Demowbray would have lcagacity at the time when the
recording was made on the previous day, and aldedime when she was assessed
on 9 May 2017.

A transcript of the recording was produced andgidaa evidence before the court.
However, it was incomplete and needed to be suppiéed. That has subsequently
occurred, and a final check of the accuracy otttaescript undertaken, so that there
is now before the court a complete and accuratsdtrgt of the audio-visual
recording.

As appears from the transcript and on watchinglistehing to the recording, Ms
Demowbray appointed Patricia Mary Colvin to be ¢lxecutor of her estate, and she
left her house property in Ravenshoe to a womathéyame of Ellen Gossam, any
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money in her bank account with the National AusdrBlank to a man by the name of
Trevor Thomas McGregor, a van to a man by the naimvichael Wormald, and the
rest and residue of her estate to Ellen Gossam.

If the recording is not admitted to probate, theikebe an intestacy, the only
beneficiary of which will be Ms Demowbray’s moth#&frs Van Straten. Mrs Van
Straten was placed on notice of the making ofdpglication but has not sought to
be heard on it.

Ordinarily under th&uccession A will must be in writing and signed by the
testatrix in the presence of two or more witnesgas are present at the same time.
However, by s 18 of the Act, the court may dispemitle the formal execution
requirements under the Act in the circumstancesifipe in that provision. Section
18 is in these terms;

(1) This section applies to a document, or a part dbaument, that—

(@) purports to state the testamentary intentions afeaeased
person; and

(b) has not been executed under this,part.

(2) The document or the part forms a will, an alteratiaf a will, or a
full or partial revocationt of ‘agpwillmof the [decessd person if the
court is satisfied thatdhe “person intended theudoent or part to
form the person’s will, an alteration _to the persowill or a full or
partial revocation‘af,the person’s, will.

(3) In making @ decision “‘under subsection (2), the tauay, in
addition to theydocument or part, have regard to—

(@) any ewidence, relating to the way in which tlewment or
part,was executed; and

(b) any ewvidence of the person’s testamentary iicies
including evidence of statements made by the person

(4) Subsection (3) does not limit the matters a coway mave regard
to in making a decision under subsection (2).

(5) This section applies to a document, or a part oflacument,
whether the document came into existence withimuside the
State.

As will be apparent from the terms of that prouvisiand as was observed by Powell
JA in Hatsatouris v Hatsatourif2001] NSWCA 408 in relation to an analogous
provision in New South Wales, on an applicationhsas this to admit a document to
probate, the court is concerned with three questigf) was there a document, (2)
did the document purport to embody the testamermiéentions of the deceased, and
(3) is there evidence to satisfy the court thahattime the document was brought
into being, or at some later time, the deceasedphbye act or words, demonstrated
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that it was her intention that the document showlthout more, operate as her will?
And sedlindsay v McGrattj2016] 2 Qd R 160 at [57].

It is now well established that the evaluationta evidence when considering the
application of s 18 must be conducted with grees.cdVhat must be established on
the balance of probabilities is that the deceassted for the particular document to
be her final will and wanted no further changes.tdt is not sufficient for the
document to be merely consistent with other statésnaf the deceased, or that the
document sets out testamentary intentions of tbeateed. Documents that are
tentative, preliminary or incomplete expressiongestamentary intention or which
are demonstrated to have been prepared for furtihvesideration or thought will not
suffice: sed.indsay v McGrathat [60]-[62].

As to whether the recording is a document for tingpses of s 18 of tHeuccession
Act, the definition of “document” found in scheduleflthe Acts Interpretation Act
1954 (QId) is incorporated. That definition inchsdthis: “any disc, tape or other
article or any material from which sounds, imagestings ‘@r, message are capable
of being produced or reproduced (with or withowt #id of anether article or
device)”. ltis clear to me that the mobile ph@mguestien, which, | record, was
received in evidence as exhibit 1, is an artiadefrwhich seunds, images, writings
or messages are capable of being produced orfepeddand as such, the recording
is properly characterised as a document for thpqaas of s 18.

| emphasise, though, that there is\nothing padityremarkable about that finding.
The courts, here and interstate, have on previocasions made similar findings and
in the course of doing so/held that.a' DVD recordirag a document for the purposes
of this provision (se&lellino v WNu2013] QSC 336;In the estate of Wilden
(2015) 121 SASR 516Re‘Estate of Wal Fun Chan, Deceaf2@il5] NSWSC

1107), as well as@ daoeument created on an iPlseeRé YU2013] QSC 322) and

an unsent text message (seeNichol[2017] QSC 220).

| add also that, where what may be described adem will is admitted to probate,
the court will, ordinarily, require that a verifiédnscript of the recording be
produced to the court and that it be incorporatesbme way in the order recording
the grant of probate. As Lindsay J observeRe@nEstate of Chaat [25]:

This serves the governing purpose of the probatsdigtion, allowing for the
character of a grant as an instrument of title togerty ... by rendering the
will available to the public and interested partiesa conventional, accessible
form.

In such a case the grant should ordinarily incladexpress recital to the effect that
the will-maker’s testamentary statement takes dinen fof a video recording, a
transcript of which forms part of the grant, oatdeast appended.

Turning then to the second question as to whelieerecording embodied Ms
Demowbray’s testamentary intentions, that is somgtabout which there can be no
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doubt. During the recording Ms Demowbray maderdieat she wished to leave
“Everything” to Ms Gossam, including her house m@yp, pets and all other
property. There are only two exceptions to thisegal bequest, and that was that
any money in her bank account with the Nationaltfalis Bank was to go to
“Trevor”, who had been living for some months in Mlemowbray’s home, and a
van was to go to a person called “Mick”, a friefds Demowbray. The other
evidence before the court establishes that “TreigTrevor Thomas McGregor and
“Mick” is Michael Wormald. After stating these wiss, Ms Demowbray confirmed
that she was happy with what she had said andglhigahad nothing to add. She had
preceded her bequests by saying that they weret“wiant to happen”, and that it
was her “last wish”. She also considered othesibtes claims on her estate,
including her sister, whom she named, and a pesiseneferred to as her “long-lost
daughter”, which person, the evidence establishas,adopted out by her at birth.

Turning then to the third question, that is whetihercourt is satisfied, at the time
the recording was made, Ms Demowbray intendedittio@ierate as her will and
dispose of her property on death, again there eaamblroomyfor doubt about that. So
much is clear from the circumstances surroundiegaiaking of the recording, what
is said during the recording and what is said byDdsowbrayto Ms Abbott on the
following day. | record also that | have watched #istened to'the recording; it was
conducted with appropriate solemnity £ It was ¢leame that Ms Demowbray
intended that the recording should eperate asasemiill.

| should also add that, where a will is net dulgexted under the Act, that is, in
accordance with the formalagguirementsief the faire can be no presumption of
testamentary capacity. The onus,of proving capdalls on the party seeking to
satisfy the court that thé recarding constituteslést will of the deceased, in this
case, the executor named,by Ms Demowbray, Ms ColVhre relevant test in this
regard may be tracediback'te the decisioBanks v Goodfello1870) LR 5 QB
549, but is, with respect, well'summarised by Agglrth J irFrizzo v Frizzq2011]
QSC 107. In short, the deeeased must be awarappordciate the significance of
the act on which she is‘about to embark, thaffiisah disposition of her estate. She
must also be aware, at least in general term&eohature, extent and value of the
estate over which she has a disposing power, daw#iose who may reasonably be
thought to have a claim on her bounty. And shetrage the ability or capacity to
evaluate, and discriminate between, the respestreagths of the claims or the
respective claims of such persons.

In this case, there is evidence from Ms StewartSivinon and Ms Abbott as to the
mental state of Ms Demowbray at the time of thermdiang. Ms Abbott’'s account
includes an assessment conducted by Dr Kang ony®2BIE7 to the effect that Ms
Demowbray would have had capacity at the time efrétording. Indeed, it is to be
observed that Ms Demowbray was asked that verytignesguring the recording and
responded that she was “very compos mentis”. Adeaxing watched and listened
to the recording, | can only agree. On the wholide evidence, there can be no
doubt that she was aware at the time of the reegroli what she was doing, of the
composition of her estate and the competing cléimasmight be made in respect of
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it. | am therefore satisfied that Ms Demowbray testamentary capacity at the time
when the recording was made.

Otherwise | am satisfied that the notice requireiméave been fully met: see rr 598
and 599 of thé&Jniform Civil Procedure Rule$999 (Qld).

For these reasons the audio-visual recording wilinade the subject of a grant of
probate. But there is one last matter | wish tpleasise.

No one should be encouraged by this or other de@f the court to freely embark
on the making of wills, other than in accordancthie formal requirements of the
Act. In this case Ms Demowbray declined the offiea private lawyer to attend at
the hospital to draft a will on her behalf. She sio because she did not want to
incur the cost of that exercise. But with greapext to Ms Demowbray, that is a
short-sighted economy. A will complying with thetAvould have been admitted to
probate through the registry. Although Ms Demowliias avoided the cost of a
private lawyer attending at the hospital to drafll assist inithe attestation of a
formal will, perhaps a cost measured in a coupleunfdred dallars, her estate will be
depleted by the much more significant coststhat dipiphieation'will incur.

There will be cases where, through shéerurgeheyetis\no alternative, but in this
case there was. It is understandable why Ms Demeydhose to accept the offer of
the recording of a video will, but thatihas hadrult)that this application needed
to be made and brought before the coust.

What | have just said was*also the subject of remtar similar effect by Lindsay J
Re Estate of Chaj2015] NSWSC 110%. In that case his Honour st[8]a

Complianceavithiformalrequirements for the makih@ will ... may involve
unwanted expense and ineghvenience for a prospewtiiymaker but, if the
task of compliance 1smot.confronted in life, ited beneficiaries, and
potential claimantsyon an estate, may be forcdoketar a heavy burden after a
will-maker’s death.

These reasons will incorporate the orders | am atoomake. They include that a
grant of probate of the audio-visual recordingngesxhibit 1 in this proceeding, a
transcript of which is annexed to the order, igsue applicant, Ms Colvin, as
executor, and that on the true construction oféeerding it appoints Ms Colvin as
executor and leaves the deceased’s property ainRlawe to Ellen Gossam, any
money in her bank account to Trevor Thomas McGrdgarvan to Michael
Wormald and the residue of the estate to Ellen &uasd will also order that exhibit
1 be returned to the applicant’s solicitors atd@Rpiration of the appeal period and
that the costs of this application calculated anitfdemnity basis be paid from the
estate of the deceased.

The orders shall therefore be as follows:
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1. Subject to the formal requirements of the Regisaajrant of probate of the

4.

audio-visual recording, being exhibit 1 in this ggeding and a transcript of
which is annexed to this order, issue to the appticas executor.

On the true construction of the audio-visual reoaydit:
(@) Appoints Patricia Colvin as executor;
(b) Leaves:

() the deceased’s house property at 24 Herbert SRagenshoe to
Ellen Gossam,;

(i) any money in the deceased’s bank account to TfEvomas
McGregor;

(i) the deceased’s van to Michael Wormald; and
(iv) the residue of the estate te Ellen Gessam.

Exhibit 1 be returned to the applicant’s selicitatghe expiration of the
appeal period.

The applicant’s costs of this application, calcedhbn the indemnity basis, be
paid from the estate of,the deceased.
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